COMMENTARY

Freedom of Information Requests
and Peer Review Reports

Jaime A Teixeira da Silva and Panagiotis Tsigaris

In this commentary, we briefly assess the legal context
of Freedom of Information (FOI) requests, such as the
Canadian Freedom of Information and Protection of Privacy
Act (FIPPA), within peer review. FOI/FIPPA requests to
government institutions need to be carefully vetted, while
the privacy of both the applicant and subject should be
protected. FOIs related to misconduct are valid, but those
that are based merely on inquisitiveness or that seek access
to confidential emails and information, are contentious. We
believe that access to “research material”, including emails,
should be limited to misconduct investigations.

In some countries, it is possible to request information
from a government institution such as a public university,
via FOI requests, about records at such institutions. FOI
requests are associated with issues of accountability and
transparency of government operations,’ but they may also
encompass clauses regarding the protection of privacy, both
of the applicant and of the subject of the FOI request, such
as the FIPPA in each Canadian province, for example, in
British Columbia (BC).?

FOI requests cover records that are only under the public
body’s control and custody, such as the operation and
administration of a governing body. Researchers who work at
a public university conduct their own research, teach students,
and spend time for service. These 3 functions result in records
that belong to the researchers and are not the property of
the public university, and so should be excluded from FOI
requests to protect the researchers’ academic freedom and
intellectual property. In academic publishing, FOI requests
might be associated with misconduct investigations, such
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as to gain access to raw data or email communications in
an ethics investigation, or to gain insights such as through
investigative journalism.> As one example, FOIA/FIPPA
requests were used to find evidence of deceitful articles,
careless coauthors, and editors that violated Committee on
Publication Ethics (COPE) standards.? In this opinion paper,
we briefly discuss whether journals’ peer review reports can
or should be accessed via FOI requests.

Journals that claim to be peer reviewed, and where open
peer review is not used, protect such reports by confidentiality
clauses. According to COPE, this confidentiality may apply to
peer reviewers, who should not disclose such reports publicly
during peer review and are encouraged to request permission
fromthe journal and/or authors when posting after the article has
been published.> Many COPE member journals and publishers
expect the complete confidentiality of peer reviewer reports
by all parties (authors, peer reviewers, editors), including, for
example, the Public Library of Science,® Springer Nature,” and
Wiley.? The International Committee of Medical Journal Editors
(ICMJE) encourages the protection of the confidentiality of all
documents related to the peer review process (see clause II. C.
2. a. of the ICMJE Recommendations).?

An FOI request for peer reviewer reports from a public
university is not the appropriate channel to access such
information. Rather, the information should be requested
from the publisher, via the journal’s editor. If applicants
of such FOI requests should contact the authors directly
and request reports, it is then up to the authors to decide
whether they are willing to share these with the requesting
party. However, if authors do so, would they not be violating
the publisher’s confidentiality agreement?

In addition, FOI exemption of research material protects
faculty’s academic freedom and scholarly communication in
orderto pursue new knowledge without the risk of harassment
and intimidation.’®"® The exchange of information between
authors, reviewers, and editors of journals are one such
record. For example, the BC FIPPA (2022) Act does not apply
to any record that contains research material of a faculty
member, as per section 3.(3)(i)(i).2 Unfortunately, the FIPPA
Act does not define what constitutes “research material”.
Materials are typically used to create or to develop research
and include any tangible medium such as data, documents,
records, email exchanges, software programs, and
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outcomes.’ Certainly, peer reviewer reports are research
material and are thus exempt from FIPPA requests. In fact,
the public body should not have control nor custody over
any research material, including peer reviewer (i.e., referee)
reports and emails.

Even government agencies that conduct research should
be protected from intrusive FOI requests for research
material and peer review reports. The U.S. Court of Appeals,
District of Columbia Circuit court case Formaldehyde
Institute v. Department of Health & Human Services (HHS)
No. 88-5383 in 1989 ruled in favor of the HHS withholding
the disclosure of a research review letter as part of the
FOIA."™ Because the letter was pre-decisional and a part of
the agency’s deliberative process, exemption 5 applied.™

We are of the opinion that requests for information
related to peer review reports of journals that do not practice
open peer review are incompatible with confidentiality
clauses that are in place by such journals and are not under
the custody or control of the public body because they are
research material and the property of individual reviewers
because they typically do not sign over copyright.’® FOI
requests are increasingly being associated with politicized
acts of harassment and intrusiveness, so they threaten the
stability of academic research institutes, at least in the
United States.™

Disclaimer

The authors, the first being an independent scientist and the
second working at a Canadian public university, declare no
conflicts of interest. The second author has been the subject
of FIPPA-based requests.
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